FINAL DETERMINATION

IN THE MATTER OF
TODD TARSELLI,
Requester
v.
LUZERNE COUNTY,
Respondent

:
:
:
:
:
:
:
:
:

Docket No.: AP 2020-2038

The Office of Open Records (“OOR”) received the above-captioned appeal under the
Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et seq. Upon review of the file, the appeal is
dismissed for the following reason:
On July 14, 2020 and July 29, 2020, Todd Tarselli (“Requester”) submitted identical RTKL
requests (“Requests”) to Luzerne County (“County”), seeking information relating to the
allocation of funds for his legal representation in a 2012 case, among other things. The County did
not respond within five business days, and the Requests were, therefore, deemed denied on July
21, 2020 and August 5, 2020, respectively. 65 P.S. § 67.901.
On October 1, 2020, the Requester appealed to the OOR. 1 Section 1101(a)(1) of the RTKL
states that a requester may appeal to the OOR “within 15 business days of the mailing date of the
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Pursuant to the Governor’s Proclamation of Disaster Emergency, the OOR stayed this appeal for a week to ensure
that both parties were able to meaningfully participate on appeal, given the restrictions of the COVID-19 pandemic.
https://www.governor.pa.gov/wp-content/uploads/2020/03/20200306-COVID19-DigitalAvailable
at:
Proclamation.pdf (last accessed on November 6, 2020). This appeal was postmarked October 1, 2020. Pursuant to the
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agency’s response or within 15 business days of a deemed denial.” 65 P.S. § 67.1101(a)(1).
Therefore, appeals of the County’s denials on July 21, 2020 and August 5, 2020 were required to
be filed no later than August 11, 2020 and August 26, 2020, respectively. Because the instant
appeal was filed on October 1, 2020, the appeal is dismissed as untimely.
The file is now closed and no further action will be taken. This Final Determination is
binding on all parties. Within thirty days of the mailing date of this Final Determination, any party
may appeal to the Luzerne County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must
be served with notice of the appeal. The OOR also shall be served notice and have an opportunity
to respond according to court rules as per Section 1303 of the RTKL. However, as the quasijudicial tribunal adjudicating this matter, the OOR is not a proper party to any appeal and should
not be named as a party. 2 This Final Determination shall be placed on the OOR website at:
http://openrecords.pa.gov.
FINAL DETERMINATION ISSUED AND MAILED: November 9, 2020
/s/ Joy Ramsingh
_________________________
APPEALS OFFICER
JOY RAMSINGH
Sent to:

Todd Tarselli/BY8025 (via U.S. Mail);
Laura Dennis, Esq. (via email only)

“prison mailbox rule,” the OOR finds that the appeal was filed on this date. See Commonwealth v. Jones, 700 A.2d
423, 426 (Pa. 1997).
2
Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
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FINAL DETERMINATION
IN THE MATTER OF
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:
:
:
:
:
:
:
:
:

Docket No.: AP 2020-2039

On September 8, 2020, Todd Tarselli (“Requester”) submitted a RTKL request (“Request”)
to Luzerne County (“County”), pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101
et seq., seeking information relating to the allocation of funds for his legal representation in a 2012
case, among other things. The County did not respond within five business days, and the Request
was, therefore, deemed denied on September 14, 2020. 65 P.S. § 67.901.
On October 1, 2020, the Requester appealed to the Office of Open Records (“OOR”),
challenging the denial and stating grounds for disclosure. 1 The OOR invited both parties to
supplement the record and directed the County to notify any third parties of their ability to
participate in this appeal. See 65 P.S. § 67.1101(c).
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Pursuant to the Governor’s Proclamation of Disaster Emergency, the OOR stayed this appeal for a week to ensure
that both parties were able to meaningfully participate on appeal, given the restrictions of the COVID-19 pandemic.
https://www.governor.pa.gov/wp-content/uploads/2020/03/20200306-COVID19-DigitalAvailable
at:
Proclamation.pdf (last accessed on November 6, 2020). This appeal was postmarked October 1, 2020. Pursuant to the
“prison mailbox rule,” the OOR finds that the appeal was filed on this date. See Commonwealth v. Jones, 700 A.2d
423, 426 (Pa. 1997).
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On November 2, 2019, the County submitted the affidavits, made under penalty of perjury,
of Danielle Cunningham, the County’s Senior Budget and Policy Analyst, and John Hakim, the
County’s Department of Conflict Counsel, who attest that they conducted a search of the County’s
records and that the requested records were not located. Ms. Cunningham attests:
The request sought documents and information for conflict attorneys for Todd
Tarselli, including Jeffery Yelen, Esq. and Robert Butner, Esq. Specifically, it
asked who would have funded these positions and how much they were paid.
If there were payments made to these gentlemen through either the Luzerne County
Government or Luzerne County Courts, I would have access to this information. I
have conducted a search and we do not that information available because our
system would only reflect payments from 2013 forward. We do not have the
information for payments made in 2012.
I would be the appropriate party to address this request and I am the party that
would be responsible for processing this request.
Likewise, Mr. Hakim attests:
The request sought documents and information for conflict attorneys for Todd
Tarselli, including Jeffery Yelen, Esq. and Robert Butner, Esq.
Assignments of Conflict Counsel are now performed by the Department of Conflict
Counsel. This Department was formed on January 1, 2014. Prior to this date, all
assignments for conflict attorneys would have been through the Luzerne County
Court system, not Luzerne County government.
The request in this case is misdirected and should be sent to Luzerne County Court
system, as the information requested was for a time period during 2012 and 2013.
Luzerne County government would not have been the entity that would have
processed any payments to Attorneys Butner or Yelen, as the Department of
Conflict Counsel did not exist during this time.
I would be the appropriate party to address this request and I am the party that
would be responsible for processing this request.
Under the RTKL, an affidavit made under the penalty of perjury may serve as sufficient
evidentiary support of the nonexistence of records. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d
515, 520-21 (Pa. Commw. Ct. 2011); Moore v. Office of Open Records, 992 A.2d 907, 909 (Pa.
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Commw. Ct. 2010). In the absence of any competent evidence that the County acted in bad faith
or that the records exist, “the averments in [the affidavits] should be accepted as true.”
McGowan v. Pa. Dep’t of Envtl. Prot., 103 A.3d 374, 382-83 (Pa. Commw. Ct.
2014) (citing Office of the Governor v. Scolforo, 65 A.3d 1095, 1103 (Pa. Commw. Ct. 2013)).
Based on the evidence provided, the County has met its burden of proving that the requested
records do not exist in the County’s possession, custody, or control. See Hodges v. Pa. Dep’t of
Health, 29 A.3d 1190, 1192 (Pa. Commw. Ct. 2011).
For the foregoing reasons, the appeal is denied, and the County is not required to take any
further action. This Final Determination is binding on all parties. Within thirty days of the mailing
date of this Final Determination, any party may appeal to the Luzerne County Court of Common
Pleas. 65 P.S. § 67.1302(a). All parties must be served with notice of the appeal. The OOR also
shall be served notice and have an opportunity to respond according to court rules as per Section
1303 of the RTKL. However, as the quasi-judicial tribunal adjudicating this matter, the OOR is
not a proper party to any appeal and should not be named as a party. 2 This Final Determination
shall be placed on the OOR website at: http://openrecords.pa.gov.
FINAL DETERMINATION ISSUED AND MAILED: November 9, 2020
/s/ Joy Ramsingh
_________________________
APPEALS OFFICER
JOY RAMSINGH
Sent to:
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Todd Tarselli/BY8025 (via U.S. Mail);
Laura Dennis, Esq. (via email only)

Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
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ATTESTATION
l, Danielle Cunningham, am the Senior Budget and Policy Analyst for Luzerne County. I received
a Right to Know request from the Office of Law that was filed on appeal with the Office of Open Records.
The request sought documents and information for conflict attorneys for Todd Tarselli, including Jeffery
Yelen, Esq. and Robert Butner, Esq. Specifically, it asked who would have funded these positions and how
much they were paid.
If there were payments made to these gentlemen through either the Luzerne County Government
or Luzerne County Courts, I would have access to this information. I have conducted a search and we do
not that information available because our system would only reflect payments from 2013 forward. We
do not have the information for payments made in 2012.
I would be the appropriate party to address this request and l am the party that would be
responsible for processing this request.

The purpose of this Attestation, and by my signature below, is to verify under penalty of
perjury under the laws of the Commonwealth of Pennsylvania, that the foregoing is true and correct
according to my knowledge as the Senior Budget and Policy Analyst for Luzerne County.

Date:_____________________

_______________________________________
Danielle Cunningham

ATTESTATION
l, John Hakim, am the Chief Counsel for the Office of Indigent Counsel. I received a Right to Know
request from the Office of Law that was filed on appeal with the Office of Open Records. The request
sought documents and information for conflict attorneys for Todd Tarselli, including Jeffery Yelen, Esq.
and Robert Butner, Esq.
The Office of Conflict Counsel is now known as the Office of Indigent Counsel. This Office was
formed on January 1, 2014. Prior to this date, all assignments for conflict attorneys would have been
through the Luzerne County Court system, not Luzerne County government.
The request in this case is misdirected and should be sent to Luzerne County Court system, as the
information requested was for a time period during 2012. Luzerne County government would not have
been the entity that would have processed any payments to Attorneys Butner or Yelen, as the Office of
Indigent Counsel did not exist during this time.
I would be the appropriate party to address this request and l am the party that would be
responsible for processing this request.

The purpose of this Attestation, and by my signature below, is to verify under penalty of
perjury under the laws of the Commonwealth of Pennsylvania, that the foregoing is true and correct
according to my knowledge as the Chief Counsel for the Office of Indigent Counsel for Luzerne
County.

Date:_____________________

_______________________________________
John Hakim, Esq.

